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Chicago, Milwaukee etc. By., 60 Wis. 264, 270, 273, 19 N. W. 56 ; Alexander 
v. Worthmgton, 5 Md. 471, 481 ; Jones V. Habersham, 107 U. S. 174, 179, 2 
Sup. Ct. 336, 27 L. Ed. 401. See, also, article in The Bar, June- July, 
1904, p. 19. 



Service of Notice op Process — Defendant Physically Unable to 
Take Papers — Service Must Be Orderly — In Anderson v. Abeel, New 
York Law Journal, August 24, 1904, the Appellate Division of the Su- 
preme Court of New York held that when a defendant is physically unable 
to take papers thrust upon him, and is not definitely apprised that service 
was intended, thrusting the notice upon his person does not constitute a 
good service of the summons, but a plain statement of what the process 
server is trying to do is necessary. The court said: "Section 426 of the 
Code of Civil Procedure provides that personal service of the summons 
upon a defendant must be made by delivering a copy thereof within the 
state to the defendant in person. Courts, in construction of this provision, 
have held that in some substantial form the party is to be apprised of the fact 
that service is intended to be made, and be informed generally of what is going 
on against him, that he may have knowledge and an opportunity to defend. 
(Hiller v. B. & M. B. R., 70 N. Y. 223) . This must be done in an orderly 
manner. If the defendant seeks to avoid the service, the paper may be 
placed upon his person, or it may be dropped near to him and his attention 
called to the proceeding and the fact that service is intended (Wright v. 
Bennett, Note 30 Abb. N. C. 65). In some form these acts must be done in 
order to effect a good service (Beekman v. Cutler, 2 C R. 51; Correll v. 
Granger, 12 Misc. 209). A person may not assault another in order to ef- 
fect service, and papers violently thrust upon the person, even though the 
act may convey some information to the party intended to be served, is not 
good service and will be held void (Davison v. Baker, 24 How. Pr. Rep. 
39 ) . It is evident in this case that good service was not made. The defen- 
dant was handcuffed on one side to a detective, was carrying a bag in his 
other hand and accompanied by a detective, upon that side. He was physical- 
ly unable to take the papers had they been presented to him in the most 
orderly manner. The act of the process server amounted in substance to an 
assault. The defendant was encumbered by handcuff and bag ; he was being 
hustled along by the detectives ; a crowd of people was following and sur- 
rounding him. Under these circumstances it is evident that a plain state- 
ment was necessary in order to possess the defendant of knowledge of what 
the process server was trying to do, and it is clear that both in Abeel' s 
mind and in the minds of the detectives in whose custody he was that an 
attempt was made to assault him when the process server burst through 
the crowd. The act of the process server and the immediate resistance by 
the custodian of the defendant speak with more force than words of the 
character of the act and the impression produced, and it convinces us that 
the transaction assumed the appearance of an attempted assault rather 
than the orderly service of a paper. It is clear beyond controversy that 
Abeel did not know at that time, nor for some time after that any service 
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had been made or attempted to be made upon him, and only had knowledge 
of what the whole transaction meant by what he was subsequently inform- 
ed." See, also, note to Sanford v. Edwards (Montana), 61 Am. St. 492, et 
seq. 



Dogs — Pbopebty Therein — There has been much discussion as to whether 
the dog constitutes property or not, and a wealth of learning and wit dis- 
played in trying to solve the difficult problem. He has been referred to as 
"the negro's associate, and often his only property, the poor man's friend, 
and the rich man's companion, and the protector of women and children, 
hearth-stones and hen-roosts." 

In Strong v. Ga. Ry. & Elec. Co., 45 S. B. 366, it was held that a suit 
cannot be maintained against a railroad company for the negligent killing 
of a dog, the court basing its decision squarely on the ground of stare de- 
cisis, the same court having held the same proposition in 1885, and the leg- 
islature having failed to change the law. One of the judges concurring 
said : 

"The trend of modern decisions seems to be in favor of treating the dog 
as property to the same extent that other domestic animals are treated. 
Speaking alone for myself, I see no good reason why the dog should not 
have the same status before the law as the hog, the barnyard fowl, or any 
other domestic animal usually found about homes and farms." 

As to the status of the dog, there are three classes of cases. Some courts 
hold, like the Georgia court, that at common law a dog does not constitute 
property; others that he constitutes a base or qualified property; and still 
others, that he constitutes property in the ordinary sense. Smith v. St. 
Paul City Ry., 79 Minn. 254; Mullaly v. People, 86 N. Y. 365. In Vir- 
ginia, it was early held that at common law, the property in dogs was not 
such that larceny could be committed by stealing them, though the posses- 
sor had a base property in them, and might maintain a civil action for 
injuries done to them. Com. v. Maclin, 3 Leigh 809. The rule laid down in this 
case was adhered to solely on the ground of stare decisis in Davis v. Com., 
17 Gratt. 617. See criticism of the rule in the opinion of Joynes, J. By 
Acts 1904, p. 343, amending sec. 3711 of the Code, it became the law that 
"all dogs in the cities of Richmond, Manchester, Petersburg, and Alexan- 
dria, and in the county of Henrico, and all dogs listed for taxation in any 
county or city of the state, shall be deemed personal property, and may be 
the subject of petit larceny and malicious or unlawful trespass." And by 
Acts 1902-3-4, p. 312, it is provided that all dogs assessed with a state li- 
cense tax, or with a municipal license tax, or with a special county tax, and 
upon which the assessed tax is not delinquent, and no others, shall be deem- 
ed personal property, and may be the subject of petit larceny and malicious 
or unlawful trespass. 

The status of the law in Virginia, then, seems to be that, in dogs not 
listed for taxation or upon which the license tax is delinquent, there can 
be only a qualified or base property, and they are not subjects of larceny, but 
the owner may maintain a civil action for injuries done to them; but 



